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VEMORANDUM OPI NI ON ON TRUSTEE' S OBJECTI ON TO DEBTOR S
CLAI M OF EXEMPTI ON BASED ON ENTI RETI ES LAW

The debtor is a principal stockhol der and the president of

Haddi x Lunber and Supply Co., a Mchigan firmwhich is the debtor in
a

Chapter 11 case pending in this Court. M. Oberlies and his wfe
accompdat ed Haddi x Lunmber by jointly guaranteeing the i ndebtedness
owed by Haddi x Lunber to Cotter & Co. ($79,930.61 according to its

proof of <claim; Caradco, a Kusan, |Inc. conpany (%$23,167.62
according

to its proof of claim; and Lewis and Roberta Haddi x ($502, 090. 81

according to their proof of claim. M. and Ms. Oberlies own a
home

in Bay County worth, according to the debtor, approximately
$100, 000,



which is encunbered by a nortgage with a bal ance of about $50, 000.
They al so owned a hone in Bay City, which they sold prior to M.
Cberlies' bankruptcy, retaining a | and contract vendors' interest
therein for the bal ance due them Shortly after the bankruptcy was
filed, the vendee paid the bal ance; the trustee and the debtor hold
this $27,000 jointly in escrow pending the resolution of this
di spute.

Under M chigan | aw, a homeowner may exenpt only $3,500 of his/her
homest ead from execution. M ch. Conp. Laws 8600.6023(a)(8); M ch.

Stat. Ann. 827A. 6023. However, real property owned in tenancy by
t he

entireties i s exenpt fromexecution by a creditor of only one of the

spouses. Ceneral Electric Co. v. Levine, 50 Mch. App. 733, 213

N.W2d 811 (1973).
M. Oberlies elected the state exenptions under 11 U.S.C.

8522(b)(2)(B), and clainms that the twd hones are exenpt as
properties

held in tenancy by the entireties. The trustee tinely objected to

this claim of exenption, noting the three joint debts! item zed
above.

He maintains that to the extent of the aggregate anount of these
j oi nt

"Joint debts" hereafter will refer to debts owed jointly
by M. and Ms. Oberlies. "Joint clains" are those clains for
whi ch the debtor and his wife are jointly liable. Likew se, a
"joint creditor”" is a creditor owed a "joint debt" as defined
above. "Joint assets" are those properties held in tenancy by
the entireties.



debts, ($605, 189.04 per those creditors' proofs of claim he can

adm nister the joint assets. ln re Gosslight, 757 F.2d 773 (6th
Cr.

1985); In re Trickett, 14 B.R 85, 5 C.B.C. 2d 85 (Bankr. WD. M ch.
1981). The debtor's response was that he had negotiated settl enents

with each of the joint creditors which resulted in releases by them
of

his wife's guarantees; therefore, there are no |longer any joint
cl ai ms

upon which the trustee can rely to defeat the claim of exenption.
The

trustee argues that since the joint clains were in existence at the

time the bankruptcy was filed, the post-petition releases by the
] oi nt

creditors were ineffective to defeat his claim to adm nister the
j oi nt

assets. We thank each counsel for presenting us with excellently
argued briefs, well docunented by appropriate authority. It is a
pl easure to be so well assisted by able counsel.

The trustee's major argunments, the last two of which were

garnered from Kalevitch, "Some Thoughts on Entireties in
Bankr uptcy",

60 Am Bankr. L.J. 141 (Spring, 1986), nmay be categorized as
fol |l ows:
(1) Since the estate is measured at the nonment the order

for relief is entered, post-petition occurrences nmay not detract
from

it, citing Ln re Sefren, 41 B.R 747 (Bankr. D. M. 1984).




(2) Neither 8726 nor 8501 of the Bankruptcy Code
di stingui shes between joint and non-joint clains, so there is no
statutory authority for the distribution to two separate cl asses of
unsecured creditors.

(3) By analogy to the doctrine of Moore v. Bay, 284 U.S.

4,

52 S. C. 3, 76 L.Ed. 133 (1931), wunder 870e of the former
Bankr upt cy

Act and to 8544(b) of the current Bankruptcy Code, it is entirely

proper to allow the trustee to utilize a small joint claimas a
| ever

to overturn an entireties exenption for the benefit of the general
est at e.
We will discuss these argunents seriatimand then take up
t he debtor's argunents.
Post -petition conduct cannot affect the estate because the val ue

of
the estate is determ ned upon entry of the order for relief

In In re Sefren, 41 B.R 747 (Bankr. D. M. 1984), the

debtor and his non-filing spouse owed the IRS $2,095 jointly for
their

1982 federal incone taxes. The trustee objected to the debtor's
claim

of exenption as to his $23,531 in entireties property. At the
hearing, the debtor argued that there no |longer was a joint claim

because he paid the tax post-petition and so the trustee was
power | ess



to adm nister joint assets. The court held as foll ows.

Nor, does it matter for purposes of evaluating the
entireties exenptions that the joint, unsecured
debt was satisfied after this case was fil ed.
Satisfying the joint tax debt did not
retroactively make the entireties property exenpt
from process imediately before this case was
filed. Because the entireties property was not
exenpt from process under Maryland | aw, then, it
cannot be subsequently exempted in this case after
the joint debt has been satisfied. Section
522(b)(2)(B). The decisive nonent is "inmmediately
before the comencenent of the case . "

41 B.R at 748-749. |If Sefren is correct on this point, the trustee
must prevail on his objection to the debtor's claimof exenption.

The Code section which exenpts entireties property, 8522,
st ates:

(b) Notwi thstanding 8541 of this title, an

i ndi vi dual debtor may exenpt from property of the
estate . . . (2)(B) any interest in property in
whi ch the debtor had, imediately before the
comencenent of the case, an interest as a tenant
by the entirety or joint tenant to the extent that
such interest as a tenant by the entirety or joint
tenant is exenpt from process under applicable
nonbankruptcy |law. [Enphasis added. ]

The trustee argues that "immedi ately before the comencenent of the
case" M. Oberlies and his wife were jointly liable to the three
creditors. Therefore, the extent of the entireties exenption is
reduced by the anmpbunt of the joint debts outstanding when this case
began. The debtor offers no principled response to avoid the
apparently plain effect of this statutory | anguage.

Anot her case, not cited by either party here, which

seem ngly agrees with Sefren on this point, islnre Sivley, 14 B.R




905, 5 C.B.C.2d 565 (Bankr. E.D. Tenn. 1981). There, the debtor was
married and owned entireties property at the time she filed her
bankruptcy. Three weeks |l ater, however, and while the estate was

still being admnistered by the Chapter 7 trustee, the debtor
obt ai ned

her divorce fromher husband. O course, upon divorce, the tenancy
by

the entireties was transfornmed into a tenancy in common. The court
noted that "[t]he general rule is that the debtor's exenptions are
determ ned as of the time of filing. . . . Furthernore, after
filing, unsecured creditors generally cannot inprove their rights
agai nst the debtors or the estate's property."” Sivley, 14 B.R at

910. But since the debtor acquired an interest in the property,
t hat

is, a tenancy in comon therein, within 180 days after the
commencenment or the case "as a result of a . . . final divorce

decree," that -articular post-petition occurrence caused the debtor
to

|l ose her right to exenpt the property under 8522(b)(2)(B)'s
entireties

exenption provision. 8541(a)(5)(B). However, the debtor did not
| ose

her right to claim the property as exenpt under Tennessee's
honmest ead

exenption | aw even though she no | onger resided at the prem ses and
she no | onger had a spouse who resided there because her honestead
exenption was determ ned as of the date the case comenced.

Concededly, on that date, she did have a spouse who resided there.



There was no statute |ike 8541(a)(5) which would allow the court to
| ook past the date of the commencenent of the case. in this context.
These cases are in line with the general rule that al

rights are defined at the nonent the bankruptcy is filed. I n
anot her

context, we stated with respect to the words "The comencenent of a
case" in 8541 that "the clear inport of this provision is to freeze
all rights of the estate at the instant the case is filed, and so

post-petition conduct of the various parties, wth Ilimted
exceptions

is ineffective to alter the rights of the estate.” Mason v.
Kish, A . P. No. 86-7596 (unreported, Septenber 23, 1987); also see

Northern Acres, Inc. v. Hillman State Bank, 52 B.R 641 (Bankr. E.D.

M ch. 1985). As the trustee here has cogently argued, accepting the
debtor's reasoning would effectively wite the words "i medi ately

bef ore the commencenent of the case" out of 8522(b)(2)(B). Courts
are

required, if possible, to give effect to every word of a statute.

Wei nberger v. Hynson, Westscott & Dunning, Inc., 412 U.S. 609,
633, 93

S.Ct. 2469, 2485, 37 L.Ed.2d 207 (1973); In re Hall, 752 F.2d 582,
586

(11th Cir. 1985); Inre Co Petro Marketing Group, Inc., 680 F.2d 566

(9th Cir. 1982). These words are easy to understand; there is
not hi ng
anbi guous or conplex about them They should therefore be

i nterpreted

according to their ordinary, contenporary, comon neaning. Perrin



V.

United States, 444 U. S. 37, 42, 100 S. C. 311, 314, 62 L.Ed.2d 199

(1979); In re Noggle, 30 B.R 303, 305 (Bankr. E.D. Mch. 1983).
Even

if there is a dearth of case |law interpreting these words in

8522(b)(2)(B), substantially sim|lar words appear in other portions
of

t he Bankruptcy Code, e.g., 8541.2 The term "commencenent of the
case"

uniformy refers to the date the petition for relief is filed when
it

is used in any other statutory context. "There is no reason why the
words in one section in a Code should have any different meaning
ascribed to the than nearly identical words appearing in other
sections of the sane Code. Indeed, they are to be interpreted

consistently.” 1n re Rhein, 73 B.R 285, 288 (Bankr. E.D. Mch

1987); United States Department of Labor v. Goudy, 777 F.2d 1122,
1127

(6th Cir. 1985). Accordingly, the trustee's objection to the
debtor's

clai mof exenption with respect to these properties to the extent of
the joint clains existing at the commencenent of this case nust be

sust ai ned.

Ef fect of Joint Creditors' WAivers

The fact that the trustee's objectionto the debtor's claim

°The term "comencenent of the case" appears in 60 other
| ocations in the bankruptcy code aside from 8522 and §541.



of exenption as to the two properties will be sustained and the

exenpti ons disall owed does not end the dispute. Unless the trustee
(S

given the right to adm nister these assets--which neans to sell the
home and to keep the proceeds of the pay-off of the fornmer hone--and
then to distribute the proceeds to creditors, he has won a pyrrhic
victory.

The debtor argues that even if the trustee has the

theoretical right to sell the entireties assets, the proceeds of
t hose

sales are earmarked for the joint creditors. Since the only joint
creditors have waived their right to receive such proceeds, the
proceeds nust be returned to the debtor and his spouse. Ergo, there
is no justification for even conducting a 8363(h) sale.

The trustee asserts that even if the joint creditors choose

not to receive the proceeds, the proceeds of the sale of joint
assets

are available to all other--i.e., non-joint--creditors of the
est at e,

and so sale of the joint assets makes good sense. Thus we nust now
determ ne whether the trustee in cases |li ke this one adm ni sters one

estate (the regular bankruptcy estate) for all creditors, and
anot her

estate (the entireties property) for joint creditors only.

NO STATUTORY AUTHORI TY FOR ADM NI STERI NG SEPARATE
ESTATES FOR JO NT _AND NON- JOI NT CREDI TORS




The trustee is obviously correct that no statutory basis
exists for requiring the bankruptcy trustee to adm ni ster a separate
estate within the context of the overall bankruptcy case for the

benefit of joint creditors. However, the mere fact that the
statutes

do not specifically address the issue does not nean that the
procedure

is inmproper. The procedure is clearly a creature of judicial

interpretation of state property rights. It is not unusual for
t here

to be sonme tension when adm nistering state property rights in a
federal bankruptcy context. When there is a seem ng clash, our duty

is to abide by the state substantive |law unless there is an
overridi ng

federal policy which ought to take precedence. Butner v. United

States, 440 U.S. 48, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979). The
absence

of specific enabling legislationto direct the trustee to adm ni ster
separate estates is not such an overriding federal policy. Thus,
state law, which gives joint creditors, but only joint creditors,
rights in entireties property, should prevail in this context.

The trustee cites procedural anomalies adm nistration of
t wo

separate estates in a bankruptcy case would create. For exanpl e,

where, as here, the estate has substantial priority clains against
it,

but not agai nst the non-debtor spouse and if the entireties property

is adm nistered only for the joint creditors who happen to be



ot herwi se unsecured, does the trustee pay the joint unsecured
creditors all of the proceeds of the entireties property, or follow
the priority |adder of 8726(a), which nandates that he pay clainms
entitled to priority under 8507(a) first before paying unsecured
non-priority claims? This argunent, however, fails to recognize the

prem se--two separate estates. If the priority creditor has no
claim

agai nst the non-debtor spouse under applicable non-bankruptcy | aw,
it

could not collect its claimfromthe joint property.3 Bankruptcy

adm ni stration ought not effect any change in these substantive

property rights. However, since joint creditors could collect from
such property, bankruptcy | aws ought not to be interpreted to dilute
t hat substantive right by making it subject to pro rata distribution

with others who | ack such rights outside of bankruptcy. Therefore,
i f

there are separate estates, the trustee ought not have any
conf usi on;

t he proceeds of the sale of the entireties property nust be

distributed to joint <creditors; if there are joint priority
creditors,

then 8726(a) mandates paynent to them before paying joint
non-priority

creditors. If there are non-joint priority creditors, then they

SThis is strictly a hypothetical priority creditor other
than the Internal Revenue Service since the |I.R S. does have
rights, albeit limted, to realize on property held by tenancy
by the entireties. United States v. Rodgers, 461 U. S. 677,
103 S.Ct. 2132, 76 L.Ed.2d 236 (1983).




must

be paid, if at all, out of the general estate funds.*

Anal ogy to Doctrine of More v. Bay

Section 70e of the former Bankruptcy Act provided:

A transfer made or suffered or obligation incurred
by a debtor adjudged a bankrupt under this Act

whi ch, under any Federal or State |aw applicable
thereto is fraudul ent as agai nst or voidable for
any other reason by any creditor of the debtor
having a clai mprovable under this Act, shall be
null and void as against the trustee of such

debt or.

As Colliers explains:

Prior to the decision of Miore v. Bay . . . it was
t hought in sonme quarters that the trustee should
adm ni ster the recovery only to and for the
benefit of the creditor or creditors whose rights
of avoi dance were invoked. Sone slight

pl ausibility was given this proposition by the
fact that in contrast to former section 67e,
former section 70e nade no nmention of a recovery
"for the benefit of the creditors of the
bankrupt."” The Bay case, however, effectively
refuted such an idea, already denied by the weight
of authority and if anything further was needed it
was supplied by the draftsnmen of the 1938 Act, who
inserted in section 70e(2) the specification that
every transfer or obligation shall be avoi ded by
"the trustee for the benefit of the estate.”

4l ndeed, the trustee understood this very point by noting
t hat paying non-joint priority creditors out of non-entireties
assets only "makes no sense unless of course one reads 8726 as
conpletely bifurcated such that in non-exenpt entireties
property situations, there is in essence two Section 726's,
one for joint clains, including joint priority clains under
Section 507 and Section 726 for distribution of non-exenpt
non-entireties property to single claimnts." Trustee's
Brief, August 24, 1988, p. 6-7.



4B Collier on Bankruptcy, 170.95, p. 1105 1106 (14th ed. 1978).

The facts of the case were straightforward enough. Bay
t ook

a chattel nortgage in some cars, parts and equi pnent belonging to
t he

eventual bankrupt on Decenber 5, 1928. The docunent was recorded
two

weeks later. A state statute provided that a chattel nortgage is

deenmed to be "fraudul ent and void as agai nst existing creditors

unl ess at | east seven days before the consummati on of such .

nortgage the . . . nortgagor . . . shall record . . . a notice of
such
i ntended nortgage."” Moore, the trustee in bankruptcy, argued that

since there existed a creditor with a provabl e cl ai m agai nst the
estate who had that claimat the tine of the transfer, the transfer
was void under state law. Although there was no real contest as to

the transfer's invalidity as to those creditors who were in
exi stence

prior to recordation on Decenber 19, the trustee argued that the

transfer was also void as to those creditors who had becone such
after

the recordation, even though under the state statute they would have
had no right to upset the nortgage. The Ninth Circuit Court of
Appeal s rejected this contention. The Supreme Court, however,
unani nously accepted it.

The questions presented in the trustee's petition for

certiorari were: (1) |Is the transfer to be set aside inits




entirety, rendering it wholly void, or is it to be set aside only to
the extent of the anmpunt of the clains existing at the tine the
transfer was nade; (2) How does the trustee distribute the proceeds
of the avoided nortgage; and (3) Is the holder of the avoided

nortgage paid in full ahead of creditors whose clains arose only
after

recordation? The Suprenme Court held that the transfer is set aside
in

its entirety and that the trustee nakes only one distribution, and
it

is pro rata to all creditors without distinction as to those which
exi sted before or after the nortgage recordation. It also held that

the holder of the avoided nobrtgage does not get paid before
creditors

who became such after the recordation, but instead shares as a
gener al

unsecured creditor in the pro rata distribution.

Al t hough t he deci si on was buffeted by substantial criticism
and despite the fact that the National Bankruptcy Conference tw ce
(1953 and 1954) voted to propose its statutory abrogation, Congress
expressly approved it and continued it in the context of current
Bankruptcy Code 8544(b). See Analysis of H R 8200, H R Rep. No.
595, 95th Cong., 1st Sess. 370 (1977); Analysis of S. 2266, S. Rep.

989, 95th Cong. 2nd Sess. 85 (1978); 4 Collier on Bankruptcy,
1544. 03

(15th ed. 1988).

The trustee in the case at bench poses the identical



guestions as those addressed to the Suprene Court in More v. Bay.
He

mai ntains that the Court's decision that the trustee is to
adm ni ster

only one unitary estate for the benefit of all creditors equally
notw t hstandi ng that the trustee's right to avoid the transfer which
created the asset for the estate derived fromone or a handful of

creditors only is a strong anal ogy which ought to be followed in
this

context. We reject the analogy for the follow ng reasons.

Under both the former Bankruptcy Act and the current
Bankruptcy Code, the avoided transfer is explicitly subordinated to
all of the clainms against the estate. Section 550(a) of the

Bankruptcy Code expressly states that "to the extent that a transfer

i s avoi ded under 8544 . . . the trustee may recover, for the benefit
of the estate the property transferred . . . ". Section 70e(2) of
t he

former Act stated: "all property of the debtor affected by any such

transfer avoi dable pursuant to 870e(1l)] shall be and remain a part
of

his assets and the state, discharged and rel eased fromsuch transfer
and shall pass to, and every such transfer or obligation shall be

avoi ded by, the trustee for the benefit of the estate . . . ". W

recogni ze that, as noted by Colliers, 870e(2) was anended to add the

enphasi zed | anguage only after Moore v. Bay was decided, and so it

coul d have played no part in the Court's decision. However, other

opinions, cited in More v. Bay, relied on statutory |anguage in




§70e

which "broadly provided that the trustee shall be vested, by
operation

of law, with the title of the bankrupt, to all 'property transferred

by himin fraud of his creditors."” 1n re Kohler, 159 F. 871, 873
(6th Cir. 1908).

These are exanpl es of federal statutes which expand or
broaden the rights of creditors under non-bankruptcy law. This

Congress may do under its constitutional authority to "establish .

uni form Laws on the subject of Bankruptcies throughout the United

States."” U. S. CONST. art. |, 88; Butner v. United States, supra.

Assum ng, then, that a state fraudul ent conveyance | aw works for the
benefit of creditors existing at the tinme of the transfer only,?®
Congress may create new renedi es which apply to a broadened cl ass of
creditors. This is what it did with 870e of the Act and 8544(b) of
the Code. In the current context, however, there sinply is no
anal ogous statutory provision. Wthout such a provision, the courts

are powerless to effect an inprovenent in creditors' rights.

Trickett and Anal ogy to PACA Trust Adm nistration

The debtor rem nds us that the present procedure whereby
t he

\'n re Kohler, 159 F. 871 (6th Cir. 1908), however, found
t hat under Ohio fraudul ent conveyance law all creditors share
equal ly without reference to when their clains were incurred.




trustee objects to the all owance of a debtor's claimof exenpt
property by use of the entireties exenption is of fairly recent
vintage. The use of the bankruptcy estate itself as a vehicle to
vindi cate the clains of joint creditors was first suggested by Judge

Ni me of the Western District of Mchigan in|n re Trickett, 14 B. R
at

88. Gosslight made the bankruptcy estate the preferred vehicle.

Prior to that tine, the nost widely used nmethod for a joint creditor
to avoid the problem of the bankruptcy di scharge of one spouse
preventing the creditor froml evying upon entireties assets
afterward,® was to tinely nove the bankruptcy court for an order
staying the entry of discharge and for an order for relief fromthe
stay for the purpose of |evying execution on the entireties assets.

See Lockwood v. Exchange Bank, 190 U.S. 294, 23 S.Ct. 751, 47
L. Ed. 2d

1061 (1903); Sovran Bank v. Anderson, 743 F.2d 223 (4th Cir. 1984);

Trickett, 14 B.R at 88. "The distinction between the two views i s
of

t heoretical and procedural rather than substantive significance."

G osslight, 757 F.2d at 776. Therefore, according to the Court of

Appeal s, a joint creditor can still utilize the "prior practice"

t hereby circunmventing the trustee entirely. |If that result is

pal atable, it is only because the trustee hinself, wusing the
Trickett

6See Harris v. Manufacturers National Bank, 457 F.2d 631
(6th Cir.), cert. denied, 409 U S. 885 93 S.Ct. 118, 34
L. Ed. 2d 142 (1972).




procedure, can be no nore than the agent for the joint creditors
anyway. This reasoning supports the two-estate nodel.

Al t hough there is no statutory procedure for adm ni stering
a

separate estate for trust claimants under the Perishable
Agri cul tural

Commdities Act ("PACA"), 7 U.S.C. 88499(a)-499(s), apart fromthe
regul ar bankruptcy estate, it has been held that a trustee may
adm nister a PACA trust res for the benefits of the PACA cl ai mants

sol el y. In re United Fruit & Produce Co., 86 B.R. 14 (Bankr. D.
Conn.

1988). PACA provides protection to unpaid producers and shi ppers of
fruits and vegetables. It requires a dealer in perishable
agricultural commodities to hold the proceeds of the sales of such

products in trust for the producers and shippers. When a deal er
files

bankruptcy, the unpaid producer or shipper may assert that the

proceeds of sales of its commodity are not property of the estate,
or,

if they are, they are held strictly in trust for the
pr oducer/ shi pper,

pursuant to 11 U.S.C. 8541(d). See In re Fresh Approach, Inc., 51

B.R 412, 13 B.C.D. 478 (Bankr. N.D. Tex. 1985). The court in
Uni t ed

Fruit noted that the United States Departnment of Agriculture, which
IS

t he federal agency directed to adm ni ster PACA, has comented that:

Wher e USDA may becone invol ved, an infornal
di stribution would be made on a pro-rata basis to



beneficiaries who have protected their rights to
trust benefits. \Where a court is involved, USDA
woul d recomrend to the court that the avail able
trust assets be distributed on a pro-rata basis to
all beneficiaries who have protected their right
to trust benefits. 49 Fed. Reg. 45735 (1984).

86 B.R. 16-17. On that basis, the court denied a PACA clainmnt's
motion for relief fromthe stay in order to pursue the PACA assets

out si de of bankruptcy. It agreed with an opposing PACA cl ai mant
t hat

the recei vabl es derived fromsal es of PACA commdities be coll ected
by

the trustee for the benefit of all PACA claimants only. It cited

Tringali v. Hathaway Machinery Co., 796 F.2d 553 (1st Cir. 1986) for

the proposition that relief fromthe stay should be denied to a
clai mant who has a claimon a particular res so that the bankruptcy
court can adm nister the res for the benefit of all other simlarly
situated creditors to "prevent a race to the non-bankruptcy

courthouse”". United Fruit, 86 B.R at 16. Trickett expresses a

simlar policy concern with regard to entireties assets. 14 B.R at
90. W thout a procedure allow ng the bankruptcy court to adm nister

the entireties assets, there would likely be a "race by creditors
for

judgnments and liens which give priority to the nore aggressive

creditors.” 1d. The policy of equal distribution to creditors in
a

single class is furthered by a procedure in which the bankruptcy
court

adm ni sters the asset. The fact that the trustee is the person who



perfornms the physical acts of admnistration gives the other
creditors

of the bankruptcy estate who | ack the substantive rights of a joint
creditor no claimto the proceeds.

PACA trust adm nistration in bankruptcy and the Trickett
case itself offer satisfactory procedures for ensuring equitable
di stribution of specific assets wi thout enlarging the pool of
beneficiaries. The trustee's argunents to the contrary, there is no
good reason to depart fromthese already existing nodels for

t wo- estate bankruptcy adm nistration.

CONCLUSI ON

The trustee may admi nister the joint assets only for the

benefit of joint creditors. Joint creditors may waive their right
to

payment from the sale of such assets. In re Denbs, 757 F.2d 777
(6th

Cir. 1985). In this case, each of the three joint creditors has
filed

a proof of claimin which a joint liability is clearly established.
No objection to any of the clains has been filed. These properly
filed proofs of claimare therefore deened allowed. 11 U S. C.
§502( a).

The debt or argues that he negotiated a settl enment with each
of these claimnts and has subm tted what purport to be three duly

executed settlenment agreenents. Wth respect to Cotter & Co. we



find

a "Settlement Agreenent"” dated May 28, 1988 in which M. and Ms.
Cberlies agreed to pay Cotter & Co. all of the net proceeds of the
pay-of f of their | and contract which exceeds $6, 000 (which is about
$21,000) "in exchange for a release of" Ms. Oberlies' liability to
it. Asimlar "Stipulation for Dismssal and Settl ement Agreenment”,
dat ed June 23, ].988, was entered into in connection with a | awsui't

filed in the federal district court by Caradco against Ms.
Oberli es.

That agreenment provided for M. and Ms. Oberlies to pay $6, 000 from
the proceeds of the pay-off of the land contract in exchange for a
rel ease of Ms. Oberlies' liability to Caradco. A "Settl enent
Agreenent” was al so all egedly executed between t he Haddi xes and t he
Oberl i eses whereby the debtor would, anong other things, transfer
10, 000 shares of his stock in Haddi x Lumber & Supply Co., which were
abandoned by the estate, in return for the Haddi xes' rel ease of Ms.
Qberlies, and other consideration.

We assunme that the trustee will seek to sell the home
pursuant to 8363(h) and to otherwi se adm nister the $27,000 cash in
escrow for the benefit of all joint creditors. |[If these purported

settl enment agreenents are valid and if the joint creditors abide by

the terms thereof and release Ms. Ovberlies of her liability to
t hem
then there will be no joint creditors to partake in the proceeds of

the sale of the joint assets. |If that proves true, of course, there



will be no purpose in selling the home or disbursing the $27,000 to
anyone other than the debtor and his wfe.

However, at the present tine the record is insufficient to
adj udge that waivers of these creditors' joint clains have been
effected. Although a creditor may withdraw a claimas of right, it
must do so in witing by filing a notice of withdrawal. Bankruptcy

Rul e 3006. None of the joint creditors has done that. Furthernore,
a

proof of claim may be anended as a matter of course at any tine
before

an objection to its allowance is served. F.R Civ.P. 15(a); 2
Collier

Bankruptcy Manual, 9502.02 (3rd ed. 1988), and by leave, freely
gi ven,

thereafter, Szatkowski v. Meade Tool & Die Co., 164 F.2d 228 (6th
Cr.

1947); In re Pyramid Bldg. Co., 87 B.R 38 (Bankr. N.D. Ohio 1988).

None of the creditors has sought to anmend its proof of claimto
clearly and unequivocally assert a waiver of its joint claim The
trustee is therefore fully justified in assum ng that these joint

creditors still assert their joint clainms and wish to accept their
pro

rata shares of the proceeds of the sale of the joint assets.
Accordingly, the trustee's objection to the debtor's claim

of exenption as to the joint assets will be SUSTAI NED. ’

The trustee should get in contact with the joint
claimants and determ ne whether they do intend to waive their
right to participate in the "joint assets estate". |If one or



Dat ed: Decenber 21, 1988.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

nore declines to so waive, he should proceed to adm ni ster
t hese assets in the appropriate manner.



